Sibelco Australia Voluntary Planning Agreement and Explanatory Note
In accordance with Section 93F of the Environmental Planning and Assessment Act,
1979, notice is hereby given that a draft Voluntary Planning Agreement and Explanatory
Note between Hilltops Council and Sibelco Australia will be on public display from
Thursday, 2 June 2016 to Wednesday 29 June 2016, at Council’s office in Market Street
Boorowa, East Street Harden and 189 Boorowa Street, Young during normal office
hours and on Hilltops website www.hilltops.nsw.gov.au.
Submissions relating to the proposed draft Voluntary Planning Agreement and
Explanatory Note between Hilltops Council and Sibelco Australia will be received up
until 4.00pm Wednesday, 29 June 2016 to General Manager, Locked Bag 5, Young
NSW 2594.
Anthony McMahon
General Manager

Explanatory Note

EXPLANATORY NOTE
to the Sibelco Planning Agreement between
Hilltops Council and Sibelco Australia
Pursuant to clause 25E of the
Environmental Planning and Assessment Regulation 2000.
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Explanatory Note

What is a Voluntary Planning Agreement?
Planning legis lation in NSW allows d
evelopers to enter into p
lanning
agreements with consent authorities (in this case Hilltops Council) to provide
community facilitie s or to provide oth er means of pay ing a pplicable
contributions, in
lieuof t
he nor mally ap plicable sect ion
94
developmentcontributions. A p lanning agreement is made in accordance
with c lause 93F of
the Environmental Planning and Assessment Act
1979(the Act).

Introduction
This explanatory note has been prepared in accordance with clause 25E of
the Environmental P lanning an d Assessment Re gulation 20 00 (the
Regulations).
The purpose of this explanatory note is to provide a summary to support the
notification of the planning agreement between Hilltops Council and Sibelco
Australia.
This explanatory note is not to be used to a ssist in c onstruing the p lanning
agreement.

Parties to the Planning Agreement
The parties to the Planning Agreement are:
1.

Hilltops Council (Council).

2.

Sibelco Australia (Developer).

Description of the Subject Land
The land to which the Planning Agreement relates is known as the Galong
Mine, being Lot 102 DP1083781, Eubindal Road, Galong.

Why has the Planning Agreement been prepared?
The planning agreement relates to two development applications:
1. T03-025(as amen ded) origina lly approvedby Coun cil on 18 Dece mber
2003, for the expansion and continued use of anlimestone mine.
The incr eased pr oduction an d transp ortation of quarr ied pro duct from the
Galong Mineas a pproved by mod ification numbe r 3 of the orig
inal
development con sent T03-025. T his c onsent was iss ued by Harden Sh ire
Council on 15 July 201 5 and pe rmitted increased transportation of q uarried
product u p to 320, 000 tonnes pe r annum whilst modify ing the r equirement
for an alternate haul r oute. Th e increased d ispatch v olume would result in
greater road impacts over a short time period the costs of which would not
be adequately covered by th e applicable contributions plan, being Council’s
Section 94 Contributions Plan – Road Works as a Result of Unpredictable
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Development which Generates Additional Heavy Vehicle Traffic Movements
2003.
This planning agreement has been entered into by both Council and Sibelco
Australia to enable smooth continuation of site operations and the increased
dispatch v olumes in recognition that the increased tr affic im pact ov er a
shorter timeframe would not be adequately covered by the contributions plan
applicable at the time of the original approval. In recognising the need for an
increased r oad contribution to cov er gr eater volume of trucks and dispatc h
volumes an ag reement h as be en rea ched that tru ly re flects th e co st to
Council to maintain the haulage routes whilst at the s ame time allowing for
the impacted community to have improved facilities as a flow on effect of the
economic viability of the mine.

Summary of the Objectives, Nature and effect of the Planning
Agreement
The Objectives of the Planning Agreement
The objective of th e plan ning agreementis to provide c onsistency in
application and payment of section 94 contributionsfor heavy haulage for the
development.
The Nature of the Planning Agreement
The plan ning a greement is a v oluntary planning ag reement u nder s93F of
the Act.
Effect of the Planning Agreement
The planning agreement:
• relates to t he c arrying out by th e Dev eloper of d evelopment on th e
Land;
• requirespayment of monetary d evelopment contributions for us e of
particular roads as a result of hauling heavy product;
• requires Council to apply the monetary development contribution made
under the planning agreement towards the public purpose specified in
the agreement;
• imposes obligations on the dev eloper in r elation to the c arrying out of
contribution payments;
• requires th e dev eloper to pr ovide secur ity to Co uncil in the for m o f a
bond to the value of a quarterly contribution, based upon an average of
the previous five years of quarterly contributions. This is to ensure that
if the developer does not pay, Council has the ability to still obtain the
relevant contributions.
• provides a dis pute r esolution method fo r a dispute under the
agreement;
• provides th at the plan ning agr eement is governed by t he la w of New
South Wales; and
• provides that the New Tax System (Goods and Services Tax) Act 1999
(Cth) applies to the Agreement.
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Assessment of the merits of the Planning Agreement
a)

How the Planning Agreement promotes the public
interest

In acc ordance with s ection 9 3F(2) of the Act, the planning a greement
promotesthe pub lic interest by permitting Co uncil to en sure th e se ction 94
heavy ha ulage d evelopment cont ributions ar e app ropriately a nd sensibly
levied on the development.
Public safe ty is the pinpo int of the planning agre ement as it en sures the
safety of r oad users by lev ying heav y ha ulage d evelopments f or usin g
particular r oads. Lev ied fund s ar e then p ut back into the ma intenance of
these roads.

b)

How the Planning Agreement promotes elements of
the Council’s Charter

In accordance with section 8 of the Local Government Act 1993, the planning
agreement promotes t he Council’s ch arter b y en suring the d elivery of th e
public be nefits u nder the planning a greement. Th ose p ublic benefits
represent:
•
•

c)

The provision, after due consultation, ade
quate, equitable and
appropriate services and facilities for the community and to ensure that
those services and facilities are managed efficiently and effectively;
Secured fu nding f or infrastructure pr ovided to m eet the n eeds
ofresidents within the locality.

How the Planning Agreement promotes the objects
of the Act

The plann ing agr eement pro motes the ob jects of the Act by ens uring that
suitable security will be provided by the developer to guarantee the delivery
of the Public Benefits that will assist in achieving:
•
•

d)

the pr oper management, dev elopment a nd c onservation of natur al
and artificial resources; and
the provision of public services.

The impact of the Planning Agreement on the public
or any section of the public.

The p lanning a greement w ill have an effe ct on the public in t erms of
improved road infrastructure on a reas used by the developer. The planning
agreement will pro mote equ ity in that the commu nity won’t hav e to pay fo r
repairs cause by heavy vehicles.
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e)

Whether the Planning Agreement conforms with
Council’s capital works program

The planning agreement will affec t Council’s capital works program as it will
provide Council with fund ing to undertake mainten ance wor ks o n roa ds
affected by heavy haulage.

f)

The planning purpose or purposes of the Planning
Agreement

The purpose of the planning agreement is to:
 levy heav y haulage c ontributions on t he de velopment so as to e nable
smooth c ontinuation of site op erations, wit hout the need for product
separation, cons istency in c ontributions paid for e ssentially th e same
product, and transparency of accounting; and
 comply with Co ndition 87A of T0 3-025 whic h req uires t he d eveloper to
enter into a planning agreement with Council.

g)

Compliance of certain requirements prior to issue of
construction, occupation or subdivision certificates.

There are no requirements for the developer to pay contributions prior to the
issue of any Part 4A certificate as none are required to be issued for the
development and the contributions are ongoing.
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Planning Agreement
I.

Details
Interpretation – Definitions are at the end of the General terms
Parties

Council and Developer
Hilltops Council

Council Name
ABN

33984256429

Address

3 East Street, Harden
189-205 Boorowa Street, Young
6-8 Market Street, Boorowa

Fax

(02) 6386 0105

Phone

(02) 6386 0100
Sibelco Australia Limited

Developer Name
ABN

20 000 971 844

Address

Lot 3, Eubindal Road
GALONG

NSW 2585

Phone

(02) 8583 3122

Fax

(02) 6380 5100

Contact

Kevin Munday

Governing Law

New South Wales

Date of Planning Agreement

See Signing Page
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II.

Background
On 6 th of May 2015, Si belco Australia Limited made anAp plication to Harden Shire Council
to modify Development Consent T03-025 to increase the permitted dispatch volumes fro m
site (the Land).
That Modification Application was accompanied by an offer bySibelco Australia

Limited to

enter into a Planning Agreement under which Sibelco would makedevelopment contributions
towards public facilities and infrastructure.
The Council granted development

consent to M odification Applicatio n on 15 July 2015.

Condition 87A of the modified consent requires Sibelco to enter into a planning agreement in
accordance with the terms of its offer.

6
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III.
1.

Operative Provisions

Planning Agreement under the Act

This is a planning agreement governed by Subdivision 2 of Division 6 of Part 4 of the Act.

2.

Application of this Agreement

This planning agreement applies to:

3.



The Land as described in Schedule 2; and



The Development.

Operation of this Agreement

This planning agreement operates on and from the date specified in Part I – Details.

4.

Definitions and Interpretation

4.1 Definitions
In this Agreement the following definitions apply:
Act means the Environmental Planning and Assessment Act 1979 (NSW).
Authorised Representative means in the ca se of any Party, a director, secret

ary or an

officer whose title contains the word ‘manager’ or a person performing the functions of any of
them or any other person appointed by that Party to act as an Authorise d Representative for
the purpose of this Agreement.
Authority means a government, semi-government, local governme nt, statutory, public,
ministerial, civil, administrative, fiscal or j udicial body or other authority or body and includes
where applicable, an accredited certifier accredited under s109T of the Act.
Bank Guarantee means an irrevocable and unconditional undertaking:
a. By an Australian bank a nd which is an eligible financial institution for the purposes of
Treasury Circular NSW TC08/

01 dated 21 February 2008 a

s amended,

supplemented or substituted from time to time; and
b. On terms ac ceptable to Council, in the Council’s absolute di scretion, to pay the face
value of that undertakin g (being su ch an amount as is req uired under this planning
agreement) to the Council in accordance with this Agreement.
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Business Day means a day on which banks are open for general banking business in NSW
(not being a Saturday, Sunday or public holiday in that place).
Consent Authority me ans, in relation to this planning agreement,the

Authority ha ving the

function to determine Development Applications in relation to the Land.
Contributions means t he amount of Contributions payable by the Developer under, and by
virtue of, Schedule 3 - Contributions and Requirements (clauses 5.1 and 5.2)
Costs includes costs, charges (including intere st charges), and expen ses, includ ing those
incurred in connection with advisers.
CPI means the Consumer Price Index All Grou ps Sydney, as publishe d by the Au stralian
Bureau of Statistics.
Council means Hilltops Council, its successors and assigns.
Dealing, in relation to t he Land, means, witho ut limitation, selling , tra nsferring, a ssigning,
mortgaging, charging, encumbering or otherwise dealing with the Land.
Developer means Sibelco Austra lia Limited, ABN 20 000 971 844,its su
assigns.
Development means the development as approved

ccessors and

in Development Consent T03-025as

modified as at February 2016.
Development Applicationhas the same meaning as in the Act.
Development Consent has the same meaning as in the Act.
Development Contribution means a monetary contribution , the dedication of land free of
cost and/or the provision of a material public benefit as specified in Schedule 3.
Future Obligations means any obligations under or by virtue of this Agreementwhich, at the
time of any proposed assignment or novation c ontemplated by Clause 13.1, are required to
be performed or sat isfied by the Developer at a ny time from or after t he date on which that
assignment or novation takes effect.
GST has the same meaning as in the GST Law.
GST Law has the meaning given t o that term in A New T ax System (Goods and Services
Tax) Act 1 999 (Cth)

and any ot her Act or regulation relating to the impos

ition or

administration of the GST.
Land means the whole of the land comprised in the titles described in Schedule 2 - Land.
Party means a party to this agreement, including their successors and assigns.
8
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Regulation means the Environmental Planning and Assessment Regulation 2000.
State means the State of New South Wales.
Taxes mea ns taxes, levies, imposts, deduction s, charges and duties (including st amp and
transaction duties) excluding GST together with any relat ed interest, penalties, f ines and
expenses in connection with them.
4.2 Interpretatio n
In this planning agreement, the following provisions apply:
a. Headings are inserted for convenience only and do not affect the interpretation of this
Agreement
b. A reference to this planning agreement includes any variation or replacement;
c. The word ‘p erson’ in cludes a firm, a body corp orate, an un incorporated association
or an aut

hority and also in

cludes a re

ference to the person’s execu

tors,

administrators, su ccessors, sub stitutes (includin g, without limitation, pe rsons ta king
by novation) and assigns;
d. A reference in this Ag reement to dollars or

$ means Australian d ollars and all

amounts payable under this agreement are payable in Australian dollars
e. A reference in this agree ment to any law, legislation or legislative provision includes
any statutory modification, amendment

or re -enactment, and any subordinate

legislation or regulations issued under that legislation or legislative provision
f.

A reference in this Agreement to

any agree ment, deed or document is to that

agreement, deed or document as amended, novated, supplemented or replaced.
g. A reference to a clause, part, schedule or attachment is a reference to a clause, part,
schedule or attachment of or to this Agreement
h. A reference to a body, whether statutory or not which cease to exist or whose powers
or function are transferred to another body is a reference to the body which replaces
it or which substantially succeeds to its powers or functions;
i.

The schedules form part of this planning agreement;

j.

References to the word ‘include’ or ‘including’ are to be construed without limitation

k. A reference to a Party to this agreement includes a reference to the serva nts, agents
and contractors of the Party, and the Party’s successors and assigns
l.

Any schedules and attachments for part of this Agreement
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5.

Development Contributions To Be Made Under This Agreement

5.1 Developme nt Contributions
The Developer must pr ovide the Development Contributions to the Council at the time
or times and in the manner set out in Schedule 3 of this planning agreement.
5.2

Use of Development Contributions
The Council will allocate and spend the Development Contributions in accordance with
the Criteria in Schedule 4 of th

is planning a greement at the time

or times to be

determined by it in its absolute discretion.
5.3

VPA Steering Committee
a. A VPA Steering Committee will be established under s.355 of the Local Government
Act 1993 to consider and recommend projects to be implemented by the Counciland
funded from the Development Contributions.
b. Membership of the Steering Committee will comprise:
i. 1

Councillor

ii.

1 Council Staff Member

iii.

1 Sibelco representative

iv.

2 Community Members

c. In making any recommendation under 5.3(a) the Steering Committee must have
regard to the criteria and projectslisted in Schedule 4. These are listed in order of
priority (so that projects in Item 1 are generally to be recommended over projects in
Item 2 etc).
d. Any person may present a proposal for projects meeting the criteria set out in
Schedule 4 for consideration by the Steering Committee
e. Committee meetings will be held monthly for the first 4 months from the date this
Deed takes effect. Meetings will then be held a minimum of every six months or more
frequently if decided by the committee members.
6.
6.1

Security
Provision of Security
a. The Developer must provide the Council with a Bank Guarantee equal to the value
of a quarte rly Develop ment Contribution ca lculated base d upon the approved
dispatch limit of 320,00 0 tonnes pe r annum (and 80,000 pe r quarter), p rior to th e
execution of this planning agreement by the Council;
b. The Developer will review the Bank Guarantee every fi

ve years a nd provide

increase the value of th e Bank Guarant ee by any additiona l amount ne cessary to
10
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reflect the compounded CPI increa se to the initial amount of the Bank Guarantee
calculated in accordan ce with the formula in clause 1.2

of Schedule 3 of this

Agreement.
6.2

Claims under Bank Guarantee
a. The Council may call upon the Bank Guarantee (in full or in part) in the event that
the Developer breaches any of the

terms of th is plan ning agreement (includin g

non, incomplete or late payment of

a monetary contribution) and ma y retain and

use such monies drawn on the Ban k Guarantee in its discretion to compensate the
Council for the Devel

oper’s brea ch of those obligation

s, including costs and

expenses incurred by Council in rectifying such breach;
b. The Council agrees not to make any claim on the Bank Guarantee without notifying
the Developer of its intention to do soin accordance with clause11.
6.3

Return of Bank Guarantee
If the Devel oper has sa tisfied all of its obligatio ns under this planning agreement,the
Council will promptly return the Bank Guaranteeto the Developer.

7.

Application of s94 and s94A of the Act to the Development
Section 94 and 94A of the Act do not apply to the Develo

pment. The minister has

made no direction under 94EF of the Act.

8.

Registration of this Agreement
This planning agreement must be registered as provided for in section 93H of the Act.

9.

Review of this Agreement
a. This planning agreeme nt ma y be reviewed or modified b y the agree ment of the
Parties.
b. Where required by Clause 25D of the Regulation

, proposed amendments to this

planning agreement will be placed on public exhibition.
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10. Dispute Resolution
10.1 Application of clause
a. If a dispute between any of the Parties arises in co

nnection with this plann ing

agreement or its subject matter, the n the process and procedures set out below will
apply.
b. For clarity, late, partial or non-payment of

a Develop ment Contri bution by the

Developer is a brea ch of the agree ment and is not to be treated as a dispute for the
purpose of clauses10.2 - 10.6 (unless the Council otherwise elects to do so).

10.2 Notice of Dispute
If a Party

claims that a dispute has arisen under this planning a

greement (t he

claimant), it must give written notice to the other Party (th e Respondent) stating the
matters in dispute and designating as its repre sentative a person to n egotiation t he
dispute (the Claim Notice).

10.3 Response to Notice
Within 20 Business Days of re ceiving the Claim Notice, t he Respond ent must no tify
the Claimant of its representative to negotiate the dispute.

10.4 Negotiation
The nominated representatives must:
a. Meet to discuss the matter in good f aith within 10 Business Days after s ervice by
the Respondent of notice of its representative; and
b. Use reason able endea vours to set tle or reso lve the disput e with 15 B usiness
Days after they have met.

10.5 Further Notice if not Settled
If the disp ute is not

resolved

within 15

Business D ays after the nominated

representatives have met, either Party may give to the other a written no tice calling for
determination of the dispute (the Dispute Notice).

12
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10.6 Mediation
The Parties agree that a dispute shall be mediated if it is the subject of a Dispute Notice,
in which case:
a. The Parties must agree to the terms of reference of the me diation within 5 Business
Days of the receipt of th e Dispute N otice (the te rms shall in clude a req uirement that
the mediation rules of the Institut

e of Arbitrators and Mediators Australia (NSW

Division) apply);
b. The Mediator will be agreed between the Parties, or fail
Business D ays of receipt of the Dispute Notice, either

ing the agreement within 5
Party may request th e

President of the Inst itute of Arbitrat ors and Me diators Aust ralia (NSW Chapter) to
appoint a mediator;
c. The Mediator appointed pursuant to this Clause (Clause 9) must:
(i)

have reasonable qualifications and practical experience in the area of
the dispute; and

(ii)

have no interest or duty which conflicts or may conflict with his function
as mediator, he being r equired to f ully disclo se any such interest or
duty before his appointment.

d. The Mediator shall be required to undertake to keep confid ential all matters coming
to his knowledge by reason of his appointment and the performance of his duties;
e. The Parties must within 5 Business Days of rec eipt of the Dispute Notice notify eac h
other of their representatives who will be involved in the mediation;
f.

The Parties agree to b e bound by a mediatio n settlement and may only initiate
judicial proceedings in

respect of a dispute w hich is the subject of a mediation

settlement for the purpose of enforcing that mediation settlement;
g. In relation to costs and expenses:
(i)

Each Party will bear their own profe ssional and expert costs incurred
in connection with the mediation; and

(ii)

The costs of the Mediator will be shared equally by the Parties unless
the Mediat or determin es a Party has engaged in ve

xatious or

unconscionable behaviour in which case the Mediator may require the
full costs of the mediation to be borne by that Party.

10.7 Litigation
If the disput e is not f inally resolved in acco rdance with this Clause (Clause 10), eit her
Party is at liberty to litigate the dispute.
13
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10.8 Continue to Perform Obligations
Each Party must continue to perf

orm its obligations und er this planning agreement ,

notwithstanding the existence of a dispute.

11. Notices
11.1 Form
Unless expressly stated otherwise in this agreement, all notices, certificates, consents,
approvals, waivers and other communications in connect ion with this agreement must
be in writing signed by t he sender (if an individual) or an Aut horised Representative of
the sender and marked for the attention of the person ident ified in the Details or, if the
recipient has notified otherwise, then marked for attention in the way last notified.

11.2 Delivery of Notices
All notices are to be fi rst emailed to the rec

eiving Party at its ema

il address as

provided below in sectio n 11.3, follo wed by a hard copy posted to the receiving Part y
using the details set out below.

11.3 Contact Details
Council
Attention:

General Manager, Hilltops Council

Address:

Locked Bag 5 Young NSW 2594

Email:

council@harden.nsw.gov.au

Developer
Attention: Kevin
Address:

Munday

Galong Limestone Mine
Lot 3, Eubindal Road

Galong
Email:

Kevin.Munday@sibelco.com.au

14
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11.4 Effective Date for Notices
a. A notice given by e mail will be effe ctive unlessthe sender receives a delivery failure
message from the sender’s intern et service p rovider within a period of 24 hours of
the email being sent.
b. All email notices take effect on the first Business Day after the day the email notice is
sent unless a later time is specified in the email.
c. Where a delivery failure message is received in response to an email then the notice
will be taken to have

been given 3 Business Days afte r the hard copy notice is

posted.
d. Except for t he circumstances descr ibed in (c), the provision of a hard copy notice is
for record keeping only.
11.5 Change of Notification Address or Type
A Party ma y change its contact d etails spe cified in Section 11.3 by

giving the othe r

Party threeBusiness Days’notice of the change.

12. Approvals and Consent
The Parties acknowledge that:
a. Except as o therwise set out in this planning agr eement, and subject to any statutory
obligations, a Party may give or wit hhold an approval or consent to be given under
this plannin g agreeme nt in that Party’s absolute discre

tion and su bject to an y

conditions determined by the Party;
b. AParty is n ot obliged to give its reasons for giving or with

holding a consent or for

giving consent subject to conditions.

13. Assignment and Dealings
13.1 Developer Dealing with Interests
a. The Developer may not sell, transfer, assign or novate or similarly deal with (Dealing)
its right, tit le or interest in the Land (if any) o

r its rights or obligatio ns under this

planning agreement, or allow any interest in them to arise or be varied, in each case,
without Council’s conse nt and unless, prior to any such sale, transfer , assignment,
charge, encumbrance or novation, the Developer:
i.

Gives the Council no less than 10 Business Days’ notice in writing of th

e

proposed Dealing; and
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ii.

Provides details of

the proposed transferee, assignee

or novate and

demonstrates to Council’s reasonable sati sfaction, including by providing any
further infor mation requested, that the proposed transfe

ree, assign ee or

novate is of good repute, of sound financial standing and is able and willing to
perform the Developer’s obligations under this agreement; and
iii.

Procures th at the transferee, assig nee or novate executes and deliv

ers to

Council prior to any such Dealing taking effect, a deed in favour of Cou ncil in
form and su bstance acceptable to Council (act ing reasonably) whereb y th e
transferee, assignee or novate bec omes contractually bound with Cou ncil to
perform all of the De veloper’s oblig ations (inclu ding obligations which may
have arisen before the transfer, a

ssignment or novation takes effect) and

have the benefit of all the Developer’s rights under this agreement.
b. The Developer’s obligations under this planning agreement will continue unless and
until the Council has granted its consent to the Dealing.

13.2 Dealings by Council
a. If another Authority takes over the function

s of Council under this planning

agreement, or if the Council determines that it is desirable for this to ha ppen, then
Council may assign or novate or

otherwise deal with its rights and

obligation s

under this p lanning agr eement to give effect t o this chan ge, and the Developer
agrees to e nter into such docume ntation as may be necessary to confer on th e
new Authority the rights and obligations of Council under this planning agreement.
b. Normally an y such actio n would take place by a statutory novation or delegation,
however this clause applies to the extent that it is necessary.
c. Without restricting Clause19 – No F etter, the Council must not otherwise assign or
novate its rights and obligations under this planning agreement.

14. Costs
a. The Developer agrees to pay or reimburse the Costs of Council in connection with:
i.

The negotiation, preparation and execution of this planning agreement; and

ii.

Advertising and exhibiting this p lanning agree ment in accordance wit h the
Act, within three Business Days after receipt of a tax invoice from Council.

b. Both the D eveloper and the Coun cil agree th at the Cost of any cha nges to this
planning agreement will paid for in full by the initiator of the change (unless otherwise
16
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agreed). Where both parties agree to initiate a change the each party will pay its own
costs associated with that change.

15. Entire Agreement
This agreement constitutes the en tire agreement of the Pa rties about its subject matter
and supersedes all pr evious agreements, understanding s and nego tiations on that
subject matter.

16. Further Acts
Each Party must promp tly execute all documents and do al l things that another Pa rty
from time to time reasonably requests to effect, p erfect or complete this Agreement and
all transactions incidental to it.

17. Governing Law and Jurisdiction
This Agreement is governed by th e law of New South Wales. The Parties submit to the
non-exclusive jurisdiction of its cour ts and court s of appeal from them. The Parties will
not object to the exercise of jurisdiction by those courts on any basis.

18. Joint and Individual Liability and Benefits
Except as otherwise set out in this planning

agreement, any agreement, covenant,

representation or warra nty under th is Agreement by two or more pers ons binds t hem
jointly and each of them individually, and any benefit in favour of two or m ore persons is
for the benefit of them jointly and each of them individually.

19. No Fetter
19.1 Discretion
Nothing in this planning agreement fetters:
a. The sovereignty of the Parliament of the State to make any law;
b. The power of the Executive Government of the State to make any statutory rule; or
c. The exercise of any sta tutory power or discretio n of any minister of the State or any
Authority.
(all referred to in this planning agreement as a ‘discretion’)
17
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19.2 No Fetter
No provision of this planning agreement is intended to, or does, constitute any unlawful fetter
on any discr etion. If, contrary to the operation of this clause, any provision of this planning
agreement is held by a court of competent jurisd iction to constitute an unlawful fetter on any
discretion, the Parties agree:
a. they will take all pra ctical steps, including the e xecution of any further documents, to
ensure the objective of this clause is substantially satisfied;
b. the relevant provision is to be severe d and the re mainder of this planning agreement
has full force and effect; and
c. to endeavour to satisf y the common objectives of the Parties in r

elation to t he

provision of this plan ning agreement which is held to be an unlawful fetter to the
extent that is possible having regard to the relevant court judgement.

20. Representations and Warranties
The Parties represent and warrant
agreement and comply with their

that they have power to enter in to this planning
obligations under the planning agr eement and tha t

entry into this planning agreement will not result in the breach of any law.

21. Severability
a. The Parties acknowledge that under and by virtue of sect ion 93F(4) of the Act, an y
provision of this planning agreeme nt is not invalid by reason only that there is no
connection between the Development and the object o

f the expenditure of an

y

money required to be paid by that provision.
b. The Parties acknowledge that under and by virt ue of se ction 93F(10) of the Act, any
provision of this planning agreeme nt is void t o the exten t to which it requires or
allows anything to be done that, when done, would breach:
i.

Any provision of the Act;

ii.

The provisions of an environmental planning instrument; or

iii.

A development consent applying to the relevant land.

c. The Parties agree that to the ext

ent permitted by law, t

his plannin g agreeme nt

prevails to the extent it is inconsistent with any law.
d. If a clause or part of a clause of this planning a greement can be read in a way tha t
makes it illegal, unenforceable or invalid, but can also be read in a way that makes it
legal, enforceable and valid, it must be read in the latter way.
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e. If any clause or part of a clause is illegal, unenforceable or invalid, that clause or part
is to be tre ated as removed fro m this planning agreement, but the rest of this
planning agreement is not affected.

22. Modification
No modification of this planning ag reement will be of any force or effe ct unless it i s in
writing and signed by the Parties.

23. Waiver
a. The fact that a Party fails to do, or d elays in doing, something the Party is entit led to
do under this Agreement, does not amount to a waiver of any obligation of, or breach
of obligation by, another Party.
b. A waiver by a Party is only effective if it is in writing.
c. A written waiver by a Party is only effective in r elation to t he particular obligation or
breach in respect of which it is given. It is not to be taken as an implied waiver of an y
other obliga tion or brea ch or as an implied waiver of that

obligation o r breach in

relation to any other occasion.

24. GST
24.1 Constructio n
In this clause;
a. Words and expressions which are not defined in this document, but which have a
defined meaning in GST Law have the same meaning as in the GST Law; and
b. GST Law h as the same meaning given to that expressio

n in the A

New Ta x

System (Goods and Services Tax) Act 1999.
24.2 Consideration GST Exclusive
Unless expressly stated , all price s or other sums payable or consid

eration to b e

provided under this document are exclusive of GST.
24.3 Payment of GST
If GST is pa yable on any supply made under this document, the recipie nt will pay to
the supplier an amount equal to the GST payable on the supply.
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24.4 Timing of GST
The recipient will pay the amount referred to in clause 23.3 in addition to and under the
same time that the consideration for the supply is to be provided under this document.
24.5 Tax Invoice
a. The supplier must deliver a tax invoi ce or an adjustment note to the recipient before
the supplier is entitled to payment of an amount under Clause 23.3.
b. The recipie nt can withhold payment of the amount until the supplier pr ovides a tax
invoice or adjustment note as appropriate.
24.6 Adjustment Event
If an adjust ment event arises in re spect of a ta xable supply made b y a supplier u nder
this do cument, the a mount payable to

the recipien t under Clau se 23.3 will be

recalculated to reflect t he adjustment event and a payment will be

made by the

recipient to the supplier or by the supplier to the recipient as the case requires.
24.7 Reimbursements
Where a P arty is requ ired under t his docume nt to pay o r reimburse an expense of
another Party, the amount to be paid or reimbursed by the first Party will be the sum of:
a. The amount of the e xpense or outgoing less an y input ta x credits in respect of the
expense or outgoing to which the other Party, or to which the represent ative member
for a GST group of which the other Party is a member, is entitled; and
b. If the payment or reimbursement is subject to GST, an amount equal to that GST.

25. Confidentiality
25.1 This Planning Agreement is not Confidential
The Parties agree that the terms of this p lanning agreement are not confidential a nd this
planning agreement may be treated as a public document and exhibited or reported without
restriction by any Party.
25.2 Proceedings
The Parties must keep confidential and must not disclose or rely upon or make the subject of
a subpoen a to give

evidence or produce d

ocuments in an arbitr

al, judicial

or other

proceedings;
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a. Views expressed or pro posals or suggestions made by a Party or the expert during
the expert determination or mediation relating to a possible settlement of the dispute;
and
b. Admissions or concessions made by a Part

y during the expert determinations or

mediation in relation to the dispute; and
c. Information, documents or other
concerning the dispu

material, includ

te which are disclo

determination or mediation unless

sed by a

ing confident ial information
Party durin g the expert

such inform ation, docu ments or facts will h ave

been otherwise discoverable in judicial or arbitral proceedings.
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Schedule 1

Section 93F Requirements

Subject and Subsection of the Act

ThisPlanning Agreement

Planning Instrument and/or Development Application
– s93F(1)
The Developer has
a. sought a change to an EPI;
b. made, or proposes to make
, a De
velopment
Application;
c. entered int o an agre ement with, or is ot
herwise
associated with, a person to whom paragraph a) or b)
applies.
The Land affected by this planning agreement –
s93F(3)(a)

a. No
b. Yes
c. No

The Land d escribed in
Schedule 2.

The EPI of the development affected by this planning
agreement – s93F(3)(b)
Describe:
a. the proposed change to the EPI to which the
agreement applies;
OR
b. the development to which the agreement applies

The scope, timing and manner of the delivery of
contribution required by this planning agreement –
s93F(3)(c)

a. n/a
OR
b. T03-025
as
modified by
consent T 03-025
MOD 3 da ted 15
July 2015 to
operate a
limestone mine
including the
extraction and
processing of not
more than 500,000
tonnes of
limestone per year,
for a period of forty
(40) years and to
dispatch no t more
than 320,000
tonnes of crushed
and processe
d
limestone product
per annum
See Schedule 3 to this
planning agreement.
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Applicability of s94, s94A and s94EF of the Act –
s93F(3)(d)
a. applies wholly to the development;
b. does not apply to the development;
c. parts apply to the development
Consideration of benefits under
agreement if s94 applies – s93F(3)(e)

this

planning

Are the benefits under this planning agreement to be taken
into consideration of Section 94 of the Act applies?

Dispute Resolution – s93F(3)(f)
This planning agreement provides a mechanism for the
resolution of disputes under the agreement

Security – s93F(3)(g)
The developer has pr
ovided suit able security for its
obligations under this planning a greement such as a
security bond or guarantee.
No Obligation – s93F(9)
The Parties acknowled ge that this planning a greement
does not impose an obligation on a planning a uthority t o
grant development consent or to exercise any function
under this Act in relation to a change to an envi ronmental
planning instrument.

S94, s94A and s94EF
do not ap ply to the
development (See
clause 6 of this
planning agreement).
S94 does not apply to
the development (See
clause 6 of this
planning agreement).

Clause 9– Dispute
Resolution provide a
mechanism for the
resolution o f dispute s
under this plannin
g
agreement.
See Clauses 5.3 - 6. 3
of this plannin
g
agreement

See Clauses 12 and
19 of this planning
agreement.
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Schedule 2

Land (Clause 2)

Land means the land comprising the following folio identifiers:
Lot 102 in Deposited Plan 1083781
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Schedule 3

Development Contributions

The Developer agrees t o provide the Contributi ons and sa tisfy the relevant require ments at
its cost and risk in the time and manner specified below.
1. Contribution Payments
1.1. Contribution
a. The Developer must pay to Council the flat rate Contributions as follows:
Development Contribution

Value

Timing

Contribution Amount –
Cash contribution towa rds the

Calculated quarterly and

of $0.75 per tonne of product
approved haulage rout es and dispatched from the site

paid within six weeks fr om

ongoing maintenance

the end of each quarter

identified public facilities and
infrastructure
b. Each Contribution Amount will be an amount equal to the sum represented by “X”
in the following formula:
X=Nx$
“N” means the number of tonnes of product, however processed, dispatched from
the site.
“$” means $0.75
c. Evidence of the tonnage of all material leaving the quarry and its destina tion is to
accompany the contribu tions so that the Contributions can b e verified. Evidence
may be supplied to Council as described in clause11 of this document
d. Documentation is to be submitted at the end of the financial year, in the form of a
statutory declaration fro m the Company Auditor detailing

the tonna ge of all

material removed from the site during the year and its destination.
1.2. Increaseto Contribution Amount
The amount of each Contribution must be incre ased to reflect any increase in the Final
Domestic Demandof the Producer Price Index (as provi

ded in the Producer Price

Indexes 6427 publishe d by the Australian Bu reau of Stat istics) since the date of this
planning agreement with the relevant amount being calculated as at the required date for
payment.
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Schedule 4

Criteria for Allocation of Funds

1. Road Maintenance in Galong:
a. Roads impacted by Sibelco Operations (Southern and Northern Haulage
Routes)including the following works:
i. Ryan Street/Galong Road/Boorowa Road – Pavement Reconstruction
(with smaller chips to reduce noise);
ii. Hangman’s Ridge Bridge;
iii. Galong railway bridge approaches – redesign for safety;
iv. Solar speed indicator signs;
v. Ongoing road maintenance;
vi. Ryan Street/Galong Road/Boorowa Road 60km limit to intersection.
2. Public Infrastructure in Galong:
a. Public infrastructure projects which will improve Sibelco’s compliance with DA
conditions.
b. Other projects that are likely to have a benefit to either a significant portion of
the residents of Galong or a vulnerable group within the community of Galong
(such as children or residents effected by noise from Sibelco’s operations),
including the following:
i. Installing air conditioning in Galong Hall.
ii. Constructing a footpath around Galong (in addition to the footpath
described in Consent Condition 99)
iii. undertaking landscaping around Galong
iv. Water Reservoir augmentation to enhance firefighting capability
v. Improve recreation grounds in Galong.
3. Road Maintenance in the Harden-Murrumburrah:
a. Any road on which it can be reasonably justified that Sibelco Operations have
an impact;
b. Roads requiring upgrade or maintenance to improve public safety;
c. Roads requiring upgrade or maintenance which will result in increased
development in Harden-Murrumburrah.
4. Public Infrastructure in Harden-Murrumburrah:
a. Funds will only be allocated to public infrastructure in the HardenMurrumburrah once all other opportunities for road maintenance or public
infrastructure in Galong have been exhausted
b. Projectsthat are likely to have a benefit to either a significant portion of the
residents at the location of the proposed infrastructure or projects which are
likely to result in an increase in development in the location.
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Execution
Executed as an agreement.
Signed for and on behalf of HILLTOPSCOUNCIL by:
___________________________

______________________________

Signature of Authorised Representative

Signature of Witness

___________________________

______________________________

Name of Authorised Representative

Name of Witness

Executed by SIBELCO AUSTRALIA LIMITED
under section 127(1) of the Corporations Act 2001 (Cth) by the authority of its directors:
___________________________

______________________________

Signature of Director

Signature of Director/Secretary

___________________________

______________________________

Name of Director

Name of Director/Secretary
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